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DETAILED ACTION 
Response to Amendment 

1. In view of applicant's amendment filed September 17, 2007, the status of the 
application is still pending with reference to claims 43-54. 

2. The amendment filed is insufficient to overcome the rejection of claims 43-54 
based upon based upon newly discovered reference I et al. (US 6,088,335) because the 
material added to the claims fail to further clarify a distinction between the Applicants 
invention and the cited reference, thus the subject matter is not patentable. 

3. The Examiner acknowledges the filing of a terminal disclaimer, thus the 
nonstatutory double patenting rejection of claims 43-54 is withdrawn. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

4. Claims 43-54 rejected under 35 U.S.C. 103(a) as being unpatentable over Schiff 
(US 6,449,463), hereinafter referred to as Schiff, in view of Javitt et al. (US 5,805,585), 
hereinafter referred to as Javitt, in view of reference I et al. (US 6,088,335), hereinafter 
referred to as I. 
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Regarding claim 43 . Schiff discloses a first transceiver (figure 1 unit 102; a 
transceiver); and a second transceiver (figure 1 unit 104; a transceiver), the second 
transceiver including: second means for receiving the first data (figure 3 unit 110; a 
receiver in the transceiver 104); second means for sensing a received power level of 
the received data (figure 3 unit 314; a measurement element in the transceiver 
104). 

Schiff fails to explicitly suggest the first transceiver including means for 
transmitting data at a first power level and a first data rate to said second transceiver, 
second transceiver including means for transmitting second data at a second power 
level and a second data rate to said first transceiver; and second means for 
determining the second data rate at which to transmit the second data, said second 
data rate determined based upon the received power level of the received data and 
being different from the first data rate. 

Javitt teaches a communication system (column 3 lines 1-8) including a 
transmitting unit sending a signal to a receiving unit in a first communication mode with 
a first power level and a first data rate (column 4 lines 29-41) and changing to a 
second communication mode with a second power level and a second data rate 
(column 4 lines 42-52). 

It would have been obvious to one having ordinary skill in the art at the time the 
invention was made to incorporate the multi-rate packet data method operable to 
change communications modes taught by Javitt into the variable loop power control 
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transceiver system disclosed by Schiff. The motivation for such a modification is 
increasing system performance and efficiency. 

Schiff, Javitt, and/or their combination fail to explicitly suggest the second data 
rate to be adaptively adjustable responsive to a distance between first and scone said 
transceivers. 

I teaches a CDMA system (figure 1) including a mobile station and base station 
communicating (figure 4) such that data rates vary as a function of a distance the 
mobile station is to the base station (figure 9 and column 10 lines 46-55). 

It would have been obvious to one having ordinary skill in the art at the time the 
invention was made to incorporate the method suggest by l into the variable loop power 
control transceiver system disclosed by Schiff as modified by the multi-rate packet data 
method operable to change communications modes taught by Javitt. The motivation for 
such a modification is a reduction in interference, thus increasing system capacity. 

Regarding claim 44 Schiff discloses a first transceiver and a second transceiver 
(figure 1 units 102 and 104); receiving the data at the second transceiver (figure 3 
unit 110; a receiver in the transceiver 104); sensing the received power level of the 
received data (figure 3 unit 314; a measurement element in the transceiver 104); 
receiving the other data at the first transceiver (figure 2 unit 108; a receiver in the 
transceiver 102). 

Schiff fails to explicitly suggest transmitting data at a first power level and a first 
data rate; determining a second data rate different from the first data rate at which to 
transmit other data, said second data rate determined based upon the received power 
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level of the received data; and transmitting the other data at the second data rate and a 
second power level, from the second transceiver to the first transceiver. 

Javitt teaches a communication system (column 3 lines 1-8) including a 
transmitting unit sending a signal to a receiving unit in a first communication mode with 
a first power level and a first data rate (column 4 lines 29-41) and changing to a 
second communication mode with a second power level and a second data rate 
(column 4 lines 42-52). 

It would have been obvious to one having ordinary skill in the art at the time the 
invention was made to incorporate the multi-rate packet data method operable to 
change communications modes taught by Javitt into the variable loop power control 
transceiver system disclosed by Schiff. The motivation for such a modification is 
increasing system performance and efficiency. 

Schiff, Javitt, and/or their combination fail to explicitly suggest the second data rate to 
be adaptively adjustable responsive to a distance between first and scone said 
transceivers. 

I teaches a CDMA system (figure 1) including a mobile station and base station 
communicating (figure 4) such that data rates vary as a function of a distance the 
mobile station is to the base station (figure 9 and column 10 lines 46-55). 

It would have been obvious to one having ordinary skill in the art at the time the 
invention was made to incorporate the method suggest by I into the variable loop power 
control transceiver system disclosed by Schiff as modified by the multi-rate packet data 
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method operable to change communications modes taught by Javitt. The motivation for 
such a modification is a reduction in interference, thus increasing system capacity. 

Regarding claim 45 . Javitt discloses wherein the second power level is different 
than the first power level (figure 1 and column 4 lines 8-15; communication mode 
12 has a greater power level than communication mode 11). 

Regarding claim 46 . Schiff discloses a first transceiver and a second transceiver 
comprising the steps of (figure 1 units 102 and 104): receiving the data at the second 
transceiver (figure 3 unit 110; a receiver in the transceiver 104); sensing the 
received power level of the received data (figure 3 unit 314; a measurement element 
in the transceiver 104); and further including the step of: receiving the other data at 
the first transceiver (figure 2 unit 108; a receiver in the transceiver 102). 

Schiff fails to explicitly suggest transmitting data at a first power level and a first 
data rate from a first transceiver to a second transceiver; determining a second data 
rate different from the first data rate at which to transmit other data, said second data 
rate determined based upon the received power level of the received data; and 
transmitting the other data at the second data rate and a second power level, from the 
second transceiver to the first transceiver. 

Javitt teaches a communication system (column 3 lines 1-8) including a 
transmitting unit sending a signal to a receiving unit in a first communication mode with 
a first power level and a first data rate (column 4 lines 29-41) and changing to a 
second communication mode with a second power level and a second data rate 
(column 4 lines 42-52). 



Application/Control Number: 10/716,544 Page 7 

Art Unit: 2616 

It would have been obvious to one having ordinary skill in the art at the time the 
invention was made to incorporate the multi-rate packet data method operable to 
change communications modes taught by Javitt into the variable loop power control 
transceiver system disclosed by Schiff. The motivation for such a modification is 
increasing system performance and efficiency. 

Schiff, Javitt, and/or their combination fail to explicitly suggest the second data rate to 
be adaptively adjustable responsive to a distance between first and scone said 
transceivers. 

I teaches a CDMA system (figure 1) including a mobile station and base station 
communicating (figure 4) such that data rates vary as a function of a distance the 
mobile station is to the base station (figure 9 and column 10 lines 46-55). 

It would have been obvious to one having ordinary skill in the art at the time the 
invention was made to incorporate the method suggest by I into the variable loop power 
control transceiver system disclosed by Schiff as modified by the multi-rate packet data 
method operable to change communications modes taught by Javitt. The motivation for 
such a modification is a reduction in interference, thus increasing system capacity. 

Although Javitt suggests the transmitting unit sending an escape sequence to 
instruct the receiving unit to change communications modes, it would have been 
obvious to one having ordinary skill in the art at the time the invention was made that 
the step of determining occurs without the occurrence of a specific request for a data 
rate change. It has been held that providing an automatic means to replace manual 
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activity, which accomplishes the same result, involves only routine skill in the art. In re 
Venner, 120 USPQ 192. 

Regarding claim 47 . Schiff discloses wherein the second power level is different 
than the first power level (figure 1 and column 4 lines 8-15; communication mode 12 
has a greater power level than communication mode 11). 

Regarding claim 48 . Schiff discloses the limitations of the base claims and 
further suggests adjusting the power by a predetermined amount depending on the 
measured received power of a signal (column 6 lines 14-31). 

At the time the invention was made, it would have been obvious to one having 
ordinary skill in the art that the rate at which data can be transmitted is directly 
proportional to the amount of power. Therefore Schiff explicitly suggests wherein the 
second data rate is chosen from one of a plurality of predetermined data rates 

Regarding claim 49 . Schiff discloses the limitations of the base claims and 
further suggests adjusting the power by a predetermined amount depending on the 
measured received power of a signal (column 6 lines 14-31). 

At the time the invention was made, it would have been obvious to one having 
ordinary skill in the art that the rate at which data can be transmitted is directly 
proportional to the amount of power. Therefore Schiff explicitly suggests wherein the 
steps of sensing the received power level of the received data and determining the 
second data rate are performed by the second transceiver. 
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Regarding claim 50 , Schiff discloses the limitations of the base claims and 
further suggests adjusting the power by a predetermined amount depending on the 
measured received power of a signal (column 6 lines 14-31). 

At the time the invention was made, it would have been obvious to one having 
ordinary skill in the art that the rate at which data can be transmitted is directly 
proportional to the amount of power. Therefore Schiff explicitly suggests wherein the 
step of transmitting the other data will transmit at the second data rate that is chosen 
from one of a plurality of predetermined data rates. 

Regarding claim 51 . Schiff discloses wherein the steps of sensing and 
determining are performed by the second transceiver (figure 3 unit 104; figure 3 unit 
314; a measurement element in the transceiver 104). 

Regarding claim 52 . Schiff as modified by Javitt disclose the limitations of the 
base claim being performed within wireless communication systems. 

At the time the invention was made, the FCC made available 300 MHz of 
spectrum for Unlicensed National Information Infrastructure devices located at 5.15- 
5.25 GHz, 5.25-5.35 GHz, and 5.725-5.825 GHz, for use in wireless communications. 
Therefore it would have been obvious to one having ordinary skill in the art that data 
could be transmitted using the 5.725-5.825 GHz band. The motivation being to share 
spectrum with incumbent services without causing radio interference to those services. 

Regarding claim 53 . Schiff as modified by Javitt disclose the limitations of the 
base claim being performed within wireless communication systems. 
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At the time the invention was made, the FCC made available 300 MHz of 
spectrum for Unlicensed National Information Infrastructure devices located at 5.15- 
5.25 GHz, 5.25-5.35 GHz, and 5.725-5.825 GHz, for use in wireless communications. 
Therefore it would have been obvious to one having ordinary skill in the art that data 
could be transmitted using one of the 5.25-5.35 GHz and 5.15-5.25 GHz bands. The 
motivation being to share spectrum with incumbent services without causing radio 
interference to those services. 

Regarding claim 54 . Javitt discloses wherein the first power level is greater than 

the second power level (figure 1 and column 4 lines 8-15; communication mode 12 

has a greater power level than communication mode 11). 

Response to Argument 

5. Applicant's arguments filed September 17, 2007 have been considered but are 
not persuasive. 

The Applicant respectfully traverses that such free and arbitrary controllability of 
data rate precludes the determination of data rate based upon a received power level. 
The Examiner respectfully disagrees. Schiff discloses a transceiver including a 
measurement element of a power of a signal with reference to a signal to noise ratio, 
where depending on if the measured SNR is lower/higher than a threshold; the 
transceiver adjusts signal power by predetermined amount known as a gain. Javitt 
teaches a method of changing transmit power to support a coding gain, such that two 
communication modes provide different coding gains and thus different data rates. 
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Therefore as the claims are interpreted in their broadest sense, the Examiner believes 
that Schiff as modified by Javitt indeed does render the Applicant's invention obvious. 

6. Applicant's arguments with respect to the newly added limitations of adaptively 
adjusting with respect to distance have been considered but are moot in view of new 
grounds of rejection based upon reference I et al. (US 6,088,335). 

Conclusion 

7. Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 
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8. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Feben M. Haile whose telephone number is (571) 272- 
3072. The examiner can normally be reached on 6:00am - 3:30pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Doris To can be reached on (571) 272-7629. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300: 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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